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FINANCE DOCKET NoO. 28250'

NEVW YORK DOCK RAILWAY—CONTROL~BROOKLYN
EASTERN DISTRICT TERMINAL

Decided February 9, 1979

The proceeding is reopened and, on further considcration. the employee protective
conditions impused in vur privr decision and order in this proceeding are
maodified. The imposition of employee protective conditions appropriate in
certain rail transactions for which appruoval is sought under 49 US.C. 11343 ¢
seq. [formerly sections 5(2) and S(3) of the Interstate Commerce_Act] is
discussed. These transactions include sll rail transactions covered in those
sections except trackage rights and lease situations.

Stuart H. Johnson, Jr., and Walter M. King for applicants New
York Dock Railway and Brooklyn Eastern District Terminal.

John S. Shannon, Donald M. Tolmie, and William G. Wooldridge
for intervenor Norfolk and Western Railway Company.

John O°'B. Clarke and William G. Mahoney for intervenor Ranlway
Labor Executives’ Association.

Harold A. Ross for intervenor Brotherhood of Locomotlve
Engineers.

DEeCISION OF THE COMMISSION ON FURTHER
CONSIDERATION

By THE COMMISSION:
Pursuant to a petition for administrative review filed October 18,

1977, and supplemented May 22, 1978, by the Railway Labor
Executives’ Association (RLEA), we issued a decision dated July 17,
1978, finding that the entitled proceeding involves a matter of
general transportation importance and reopening the proceeding for
further consideration of the appropriate level of employee
protection to be imposed when approval for certain rail transactions
is sought under 49 U.S.C. 11343, e¢ seq. [formerly sections 5(2) and
5(3) of the Interstate Commerce Act).?

"This Jdecision embraces Finance Ducket No. 28294, New York Dock Railway—Sccurities.

"By decision of November 13, 1978, we eatended the deadline for our final decision in this
proceeding to February 12, 1979. This activn was taken pursuant o 49 U.S.C. 10327G) {formerly
section | 1(9Xd) of the act).

360 1.C.C.



NEW YORK DOCK RY.—CONTROL—BROOKLYN EASTERN DIST. (1]

PROCEDURAL HISTORY

By initial decision dated May 13, 1977, the Administrative Law
Judge recommended that control of Brooklyn Eastern District
Terminal (BEDT) of New York, NY, by New York Dock Railway
(Dock), also of New York, NY, be approved subject to certain
conditions including ones imposed for the protection of employees.
More specifically, the Administrative Law Judge imposed the “New
Orleans™ labor protective conditions® set forth in appendix Il of
Southern Ry. Co.—~Control—Central of Georgia Ry. Co., 317 1.C.C.
557, 588 (1962), augmented by the Appendix C-1 conditions of the
National Railroad Passenger Corporation Agreement (Appendix C-
1) with some modifications. Exceptions were filed by the Minority
Shareholders of BEDT and Phelps Dodge Products Corporation,
individually, and intervenors RLEA and The Brotherhood of
Railway and Airline Clerks (BRAC), jointly. Applicant Dock
replied.

Inasmuch as Dock’s tender offer was to expire on September 30,
1977, the Commission, Division 3, issued an emergency order on
Scptember 26, 1977, affirming the initial decision in all respects
except as to the appropriate labor protection conditions to be
imposed. In that decision the employee protective conditions
reccommended by the Administrative Law Judge were modified so as
to substitute the Appendix C-1 conditions (referred to in that order
as the "Amtrak Conditions™). The division noted that a subsequent
report would be issued in the procecding which would contain a
dctailed discussion of the issues raised on exceptions and that said
report would become a part of the September 26 order by reference.
Pursuant to a petition filed by RLEA, division 3 issued a
supplemental order on September 29, 1977, which modified the
prior'orde{r by allowing the parties to consummate the transaction
authorized but prohibiting them from taking any action that would
affcct employee rights until the Commission could act on a petition
to be filed by RLEA seeking discretionary review of the labor
protective conditions imposed in the September 26 order. On
October 18, 1977, RLEA filed the described petition under rule
98(c) of the Commission's General Rules of Practice, 49 ‘CFR
1100.98(c). seeking a determination that the question of appropriate
employee protective provisions involves a matter of general
transportation importance and that the case should be reopcned for
further consideration. Dock replied on November 25, 1977,

The Commission initially promuigated the “New Orleans™ conditions in New Orleans Union
FPussenger Terminal Case, 282 1.C.C. 271 (1932).
360 1.C.C.



62 INTERSTATE COMMERCE COMMISSION REPORTS

opposing the reliel sought in the petition. In a “Notice to the
Partics™ dated March 2, 1978, the parties were notified that action
on the above petition and reply would be held in abeyance pending
the issuance of the full report of division 3 in this proceeding, upon
which issuance the petition and reply could be supplemented to
address more {ully the issues discussed in the report. The decision of
the Commission, Division 3, Acting as an Appellate Division, dated
April 11, 1978, was published at 354 1.C.C. 399 (1978). In this
decision the basis for the findings made in the emergency order of
September 26, 1977, as supplemented by order of September 29,
1977, were detailed; however, the labor protective conditions were
modified by combining a version of sections 4 and S of the
Washington Job Protection Agreement (WJPA) with the provisions
of Appendix C-1, with inapplicable references eliminated. See
appendix 11l of New York Dock Ry.—Control—Brookiyn Eastern
Dist., 354 1.C.C. 399 (1978). Certain arrangements were made for
the equitable application of the conditions in this proceeding as
strict adherance to the provisions of article 1, section 4 were
impossible because the parties had already been authorized to
consummate the transaction, albeit without affecting employee
rights, by the order of September 29, 1977. As authorized by the
“Notice to the Parties” dated March 2, 1978, RLEA filed its
supplemental petition on May 22, 1978, reiterating that the
appropriate labor protéctive conditions to be imposed in cases of
this type is a matter of gencral transportation importance. Dock
filed its supplemental reply on May 19, 1978. By decision dated July
17, 1978, the Commission granted RLEA’s petition and reopencd
the proceeding for further consideration of appropriate employee

protective conditions.*
In addition to the pleadings, as supplcmented, of RLEA and

Dock. several other statements have been filed in this proceeding.
More specifically, in a “Notice to the Parties™ in Finance Docket
No. 28643 (Sub-No. 1), Norfolk and Western Railway
Company—Acquire Branch Track—Detroit, Toledo, and Ironton
Railroad Company, dated July 24, 1978, it was stated that the labor
protective conditions finally adopted in the New York Dock
procceding would be imposed in that proceeding. Therefore, the
employee organization opposing that proceeding, the Brotherhood
of Locomotive Engineers (BLE), was authorized to submit its views
concerning appropriate employee protective conditions here.
Parties both to this proceeding and to the Norfolk and Western

‘By decision of Seprember XK. 1978, Division ). Acting as an Appellate Division, muwlified its
privr decision of April 11, 1978 in cortain respects none of which are relcvant to the issues

involved here. i 360 1.C.C.



NEW YORK DOCK RY.—CONTROL—BROOKLYN EASTERN DIST. 63

proceeding were authorized to respond to BLE's comments. BLE
filed its comments on September 11, 1978, and Dock and BEDT,
jointly, and Norfolk and Western Railway Company (NW) and
RLEA, individually, responded to these comments in pleadings all
filed Scptember 26, 1978.

PRELIMINARY MATIERS

Embraced in the respective pleadings of BLE and RLEA are
requcsts that we reopen this proceeding and hold an evidentiary
hearing® to develop additional factual support assertedly necessary
to enable this Commission to comply with the requirements of 49
U.S.C. 11347 [formerly section S(2)Xf) of the Interstate Commerce
Act].* We note that the pames have been given ample opportunity
to supplement the record in this procecdmg as to appropriate
employee protective conditions, and, in light of the detailed
pleadings and appendixes so filed, an oral hearing would result in no
substantive enhancement of the record. For this reason, and to avoid
further delay in disposition of this matter, we will deny the requests.

‘In a decision dated August 30, 1978, the Commission denicd a petition in which RLEA sought
to_cunsuhdate this proceeding with AR-36 (Sub-Nu. 2). Oregon Shorr Line Railroad and the
Union Pacific Railrood Company—Abandonment Portion Goshen Branch Between Firth and
Ammon in Bingham and Bonneville Counties, Idaho. and Finance Ducket Nu. 28387, Norfolk and
Western Railway Company—Trachage Rights —Burlington Northern, Inc., and to reopen the
records theren fur the purpose of receiving additional suhmissions from the parties on propused
emplayce iprotective cunditiong.

*The Interstate Commerce Act (3ct) was recently revised. codified. and enacted -nhmu
substantive change as subtitle 1V of Title 49. United States Code. “Transportation™ section $(2x0
of the 3ct 18 now codilied at 49 U.S.C. 11347 and has been revised withvut substantive change o

read as fnlluws

1
When a rail carrier is involved in » transactiun for which approval is sought under sections

11344 and 145 ur section 11346 of 1his title. the Interstate Commerce Commission shall require
the carrier tv provide 3 fair arrangement 2t least as protective of the interests of employees who

" are affected by the transaction as the 1erms impused under this section hefure February 3. 1976,
and the lerms cstahlished under scction 365 of title 45. Noiwithstanding this subtitle. the
arrangement mity he made by the rail carrier and the authurized representative of its employees.
The arrangement and the order approving the transaction must require that the employees of the
sffectied rail carrier will not be in & wurse pusitivn related 1o their employment as a result of the
transaction during the 4 years fullowing the cliective daie of the final action of the Commission
{or il an empluyee was empluyed fir 3 lesser perind of time by the carrier before the activa
became eltective. fur that lesser period).

For purpuses of reference. section S(2UD of the act reads as fullows:

As a condition of its approval. under this paragraph (2) or paragraph (1), of any transaction
involving a carrier e carricrs by railroad subject to the provisions of this part. the Commission
shall sequire a fair and cquitable arrangenicnt (o protect the interests uf the railroad employees
affected. In its order of appraval the Commission shall include terms and conditions providing
that during the period uf four years from the effective date of such order such transaction will ant

{footnote 6 continued on neat page)

360 1.C.C.



64 INTERSTATE COMMERCE COMMISSION REPORTS

THE EVIDENCE

RLEA and BLE challenge the labor protective conditions
previously developed in this proceeding. These conditions were
found to be appropriate for imposition in certain cases involving
coordination of separate rail carrier facilities and seniority rosters
and similar situations requiring Commission approval under 49
U.S.C. 11343 et seq. [formerly sections 5(2) and 5(3) of the act|.

Generally, RLEA offers a two-pronged objection to the
conditions. First, it asserts that the conditions are in violation of
that portion of section 5(2)() of the act which requires that
conditions be imposed that are “no less protective of the interests of
employees than those heretofore imposed pursuant to this
subdivision and those established pursuant to section 405 of the Rail
Passenger Service Act***.” See 49 US.C. 11347 for current
language. Second, RLEA argues that by allegedly imposing the
minimum level of protection without examining each provision, the
Commission abused its discretion and failed to rcquurc a fair and
equitable arrangement.

Specifically, as to its first charge, RLEA states that by not
including the full protections of sections 4 and 5 of WJPA, which
protections were previously imposed in cases of this type, the
Commission failed to meet the minimum level of protection
mandated by the statute. RLEA complains that though the
Conmission assertedly did include the protection of those sections,
essential portions thereof were omitted. RLEA points to three
segments in article 1 of the conditions previously imposed which
RLEA feels cuts back on the rights afforded under sections 4 and 5
of WIPA. The first of these is the final sentence in article 1, section
4, which reads: “At the completion (of) the ninety (90) day notice
period, (the) railroad may proceed with the transaction.” RLEA
argues that this sentence would allow consummation of a transaction

(fuotnote 6 continued)

result in employees uf the casrier or carriers by railroad affected by such order being in a worse
pusition with respect to their employment. eacept that the protection affurded 1o any emplayee
pursuant to this sentence shall not be required to cuntinue fur a longer period. following the
effective Jate of such urder. than the perind during which such employce was in the employ of
such carrier or carriers prior to the 2fective date uf such urder. Such arrangement shall contain
provisions nu less protective of the intcrests of employces than thuse heretofore impused
pursuant to this subdivision and thuse establishcd pursuant to section 408 of the Rail Passenger
Scrvice Act (33 US.C. 565). Nutwithstanuding any other provisions of this Act. an agrcement
pertaining to the protectivn of the interests of said employees may hereafter he entered into by
any carrier of carricrs by railruad and the July authorized representative of representatives uf its
or their employees.

- 360 1.C.C.
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prior to agrecement between the railroad and its employees which
consummation is contrary to sections 4 and § of WIPA, Sccond,
RLEA states that the term “transaction™ as dcfined in article 1,
section I, must be redefined so as to encompass not only the initial
transaction which requires Commission approval but also future
related actions made pursuant to that approval. Assertedly, this
change is necessary to insure that the notice provisions of article I,
section 4 (which provisions are set in motion “when a railroad
contemplates a transaction***"") are triggered in the same situations
as they were in sections 4 and 5 of WIPA, those situations being
when the carricr contemplated a coordination.’ Finally, RLEA
secks to delete the ban in article I, section 4, on negotiations while
the aribtration provisions are being invoked. RLEA feels this is
violative of our policy in support of negotiated changes. The
modifications sought by RLEA in these matters can be found in
appendix I to this decision which sets forth RLEA's proposed
employee protective conditions in full.

As to the sccond general challenge to the proposed conditions,
RLEA argues that the adoption of the Appendix C-I conditions,
without individual examination of each provision therein, resulted
in the imposition of certain inequitable conditions. RLEA directs
attention to article I, section 3, which section it contends must be
rephrased as it has been interpreted, contrary to the intent of its
drafters, to require forfeiture of all other existing protective
provisions.* RLEA also objects to article 1, section 7, as it allegedly
requires an employee to make an irreversible choice without
knowledge of options. RLEA seeks modification of article 1l to add
incentives for retraining of employees and modification of the
metiacd of calculating the employees’ displacement or dismissal
allowances under article 1, sections S and 6, so as to avoid problems
such as those in Norfolk & Western R. Co. v. Nemitz 404 U.S. 37

- “In section 2a) of WIPA, the term “courdination™ is dctined as 3 “juint action by two or more
carricrs wherehy.they unily, consolidate. merge. of pool in whole or in part their separate raifruad
facilitics or any of the operations or services previously performed by them theough such separate
facilities.” )

“RLEA cites the upiniun and sward of the arhitrator (1. M. Westun. Referee) in Arbitration of
Penn Central Transporiation Company and BRAC (1972), which fuund that (1) articte 1, gection 3
of Appendia C-1 requires an election uf either all the benclits and ubligations of Appendix C-§ of
ali the benefits and obligations of the preczisting agrcement and (2) the election tu take the
benefits and obligations of Appendia C-1 vhviates any future application of the preexisting
sgrecement. RLEA then quotes pp. 89 of the sffidavit of the Secretary of Labor Hudgson. which
was placed in evidence in Congress of Railway Unions, e1 al. v. J. D. Hodgson. et el., civit action
No. 825-71, in support of its contention that the intent of article 1. section 3 is to preserve 1he
vights of employces under uther protective arrangements.

300 1.C.C.
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(1971).* RLEA also finds fault with article I, section 11 and wants it
rephrased to clarify the proper decisionmaking process of the
arbitration panel and the proper burden of proof. Finally, RLEA
requests more equitable relocation provisions than those contained
in article L. section 9.

As noted above, RLEA presents alternative provisions which it
fcels are fair and equitable and these are set forth in appendix I to
this dccision. We note, however, that despite RLEA's criticism,
soine of the proposed revisions do not differ in the areas of
expressed concern from the provisions we developed in the prior
dccision in this proceeding. For example, RLEA would modity
article 11 to suggest incentives for retraining of employees. Yet, the
proposed conditions also contain numerous modifications other
than those enumerated above for which no explanation is offered.

BLE contends that the conditions imposed fail to (1) recognize
the particular seniority problems applicable to engineers and
firemen, (2) provide a means to reach an equitable agreement on the
rearrangement of work forces, and (3) adequately protect the
earnings of operating employees. Generally, BLE sceks attrition-
type protection; but, acknowledging our past refusal to impose such
conditiuns, it directs comments to the specific provisions imposed.
Like RILEA, BLE would rcdefine the term “transaction™ in article I,
scction I(a), so that it would be as broad as the term “coordination™
in sections 4 and 5 of WIPA. Next, it submits that the “protcctive
period,” as defined in article 1, section 1(d), has been improperly
limited with respect to displaced ecmployecs. It argues that section
6(a) of \WJPA provides that every displaced employee, regaidicss of
the length of service, is entitled to protection for S years and that
the instant conditions would limit the displacement allowance
protection to the length of the employee’s prior service if less than 6
ycars. Next, BLE seeks to add a specific definition in article I,
section 1, of the phrase “change of residence,” similar to the
definition of that phrase proposcd by RLEA in appendix | to this
decision.

Also, BLE agrees with RLEA that (1) article 1, section 3, must be
modified so as to assure that an employee will not forfcit his
protections under another protective agreement as a condition of
accepting any benefit of Appendix C-1, and (2) the last sentence of
article I, section 4, should be deleted as it would allegedly permit a
railroal to proceed with the transaction at the end of the 90-day

*The probiem in that case aruse from 3 protective condition limiting the allowances suiely to the
amount paid employees for seasonal work. Accurdingly. this resulied in deflated average mumithly
compesation. REEA proposes to avoid such potential problems by computing the sverage
monthly compensation utilizing only months in which the empluyee perfurmed cuompensatcd
scrvice mure than 30 percent of the time. '

360 1.C.C.
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notice period and prior to completion of arbitration. BLE would
further deiete article I, scction 4(d) and section 11(d), on the basis
that requiring the parties to bear the involved cxpenses equally
makes it prohibitive for an individual or small labor representative
to arbitrate a dispute. _

Additional comments of BLE are summarized as follows. There
are objections to article 1, sections 5 and 6, on the grounds that
traditional . concepts of displacement and disinissal allowances are
not adcquate for operating employees: to article 1. section 7, on the
grounds that the carrier should be compelled to make tic empioyees
knowledgeable of options prior to election; to article I, section 9, on
the grounds that the moving expenses now are inequitable and
should read as set forth in appendix 11 to this decision; to article I,
section 11, on the grounds that it fails to recognize that the dispute
may involve more than one railroad; and to article I, section 12, on
the grounds that section 11(a)(2) of WJPA, which protects an
employee from loss arising out of a contract to purchase, should also
be included." '

As noted in the procedural history set forth above, Dock, in-
dividually and jointly with BEDT, and NW, individually, filed replies
to the labor organizations' proposed modifications.

Stressing the limited and local operations of the involved carriers,
Dock argues that this proceeding is not an appropriate forum for the
Commission to determine the level of employee protective
conditions to be imposed in all usual proceedings of this type; but,
in light of our decision to consider the matter further, it generally
argues that section 5(2)(f) of the act (now 49 U.S.C. 11347) does not
require the imposition of Appendix C-1 conditions. It cites Missouri
Pac. R. Co.—Merger—T&P and C&E] 348 1.C.C. 414 (1976) for the
proposition that Congress did not intend a significant policy change
whea it 2niznded section 5(2)(N of the act (now 49 U.S.C. 11347)
and that the “New Orleans” conditions are appropriate here. In their
joint reply to BLE's comments, Dock and BEDT (carriers) offer the
following specific objections. The carriers again point to the
specialized and limited nature of their waterfront operations to
counter any nced for modifications in the conditions to
accommodate a territorial seniority system. They also oppose
attrition-type conditions and cite our decision in QOregon Short Line
R. Co.—Abandonment—Goshen, 354 1.C.C. 584 (1978), to support
their contention that Congress did not intend such conditions. As to
the labor organizations' complainis concerning the manner article I,

“Acticle 1, section 12(aXii) of the Appendiz C-1_conditivns also provides for this type of
protection. Since we intended 10 incorparate thuse conditions. the omission of that paragraph was
inadverient.

360 I1.C.C.
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section 4, incorporates-scctions 4 and 5 of WIPA, the carriers state
that t.he principles of those scctions (i.e., notice, opportunity to
negotiate, and the right to arbitrate) have been properly and
sufficiently adopted. They fear that deletion of the authority to
consummate after the 90-day period would enable a union to block a
transaction already found by the Commission to be in the public
intcrest. They also allege that Southern Ry. Co.—Control—Central
of Georgia Ry. Co., 331 1.C.C. 151 (1967), did not require an
agreement prior to consummation, but merely arbitration."

The carriers’ objections to the various other modifications
proposed follow. As to article 1, section 1, they oppose redefinition
of the term “transaction,” stating that it is not necessary; oppose
insertion of the term “change of residence,” stating that the facts do
not warrant it; and support our prior definition of “protective
period” to the extent it limits protection to the length of previous
service. As to article 1, section 3, the carriers do not feel rephrasing
is necessary, though they do not elaborate on the concerns
expressed by the organizations. BLE's suggestions to delete article
1, section 4(d) and section 11(d) are attacked as being in violation of
the equitable principle that each party bear its own expenses in
arbitration. The carriers submit that any deviation from the long-
established principles of article 1, sections 5 and 6, is not warranted
herc. They fecl article I, section 7 is sufficient and that it is the duty
of the organizations to advise their members of the various options.
Since this procecding does not involve potential residence changes,
the carriers oppose modifications of article I, section 9 and section
12, which involve moving expenses and losses from home removal,
respectively. Next, they question BLE's criticism of the traditional
arbitiation provisions set forth in article I, section I1. Finally, the
carriers discuss the appropriate length of the “protective period.”
They allege that section 5(2)(f) expressly limits the term to 4 years
or less from the effective date of the order of the Commission
approving the transaction and that we cannot ignore this plain
language.

In its pleadings, NW generally opposes the adoption of any
conditions requiring agreement bcfore implementation of a
transacton. NW adopts bv reference the comments of the

'We do not agree with this conclusion. 1t was in that decision that the Commission clarified
that sections 4 and § of WIPA were indispensible prercquisites (o 3 valid order of approval. That
case also recognized that, had thuse pruvisions heen adhered to by the parties. »
preconsummation agreement would have resulted: however, a3 explained in that decision,
consummition had already been accomplished without compliance with thase sections. Fur this
reason. it was impassible to require a preconsumanmition agreement, hut equitable compliance with
scctions 4 and § was mandated. :

360 1.C.C.
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Association of American Railroads (AAR) filed in ADB-36 (Sub-No.
2), Oregon Short Line, supra, which basically reflects the view that

Appendix C-1 cxceeds the statutory minimum required by scction
3(2)(N of the act (now 49 U.S.C. 11347).

DiscussioN AND CONCLUSIONS

We are concerned hecre with the level of labor protective
conditions required by 49 U.S.C. 11347 [furmerly section S(2)() of
the act] in transactions involving rail carriers for which approval is
sought under 49 US.C. 11343 er seq. [formerly sections 5(2) and
5(3) of the act} with the exception of trackage rights and lease
proceedings.'? Despite the carriers’ protestations, we feel that this is
an appropriate proceeding in which to make such a determination.
While each labor protective provision may not be invoked in the
situation arising from the transaction approved here (i.e., provisions
regarding moving expenses, et cetera), there is ample evidence of
record upon which to base a determination of the appropriate
conditions to be applied in the usual case.

The statute (49 U.S.C. 11347) requires that, as a condition to
approving certain proceedings, the Commission must provide for a
fair arrangement to protect employees. This arrangement, at a
minimum, must contain provisions at lcast as protective as (1) the
terins imposed under the section prior to February S5, 1976, and (2)
the terms cstablished under section 565 of title 49. In our prior
decision  in this proceeding we concluded that imposition of a
version of the protections of sections 4 and 5 of WIPA in
combination with the Appendix C-1 conditions was required by the
act. See New York Dock, supra at 411, 412. For the rcasons
discussed% in that decision we reaffirm our general conclusions as to
this minimum level of protection.'”” However, the parties raise
scveral matters which warrant further discussion and, in some
instances, modifications of our prior findings so that the conditions
imposed are commensurate with our statutory obligation. The

YAppropriate labor protective conditions for imposition (3) in trackage rights proceedings have
been developed in Finance Ducket Nu. 2R3R7, Norfolk end Western Reilway Compony—Trackege
Rights—liurlington Northern, Inc., and (b) in lease procecdings have heen furmuihied in Finance
Dicket No. 28256, AMenducino Coast Railwey, Inc.—Lease and Operate—California Western
Railroad.

'Therefore. contrary 1o the carriers” arguments. we remain of the view that the appendic C-1
conditinns, which conditiung were develuped pursuant to section $05 of RPSA, are required by
the statute. This does not conflict with what we said in Missouri Pac. R. Co.—Merger—T&P end
CAEL supra. While we stated in thai case that Cungress did aot intend to have the Commission
significantly change its pulicy in the employee protection area. this was meant (o indicate that

Congress did not intend a change requiring impusition of atirition conditions. Sce Oregon Short
Line, supra s SR,

360 1.C.C.
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discussion below will be twofold. First, we will address the
arguments that the conditions previously imposed do not meect the
minimum requirements of the statute as they do not incorporate the
full protections or sections 4 and > ot WIPA. Next, we will analyze
the conditions previously imposed in order to assure that they not
only meet the statutory minimum but also constitute a fair
arrangement.

The labor organization intervenors correctly point out that though
we stated we were imposing a version of the protections of sections
4 and S of WJPA (as modified to require compulsory arbitration),
the conditions actually imposed are not as protective as those
sections in several respects. First, the final sentence of article I,
section 4, would conceivably permit consummation of a transaction
prior to agreement or decision of the referee if the deadlines
prescribed therein could for some reason not be met. Though Dock
argues that article 1, section 4 sufficiently encompasses the
pertinent sections of WIPA, we cannot overlook the significance of
the shortcoming attacked by the organizations. Therefore, to insure
that the requirement of a preconsummation agreement as contained
in sections 4 and 5 of WJPA be incorporated, we will modify article
I, section 4, by deleting the final sentence and substituting in lieu
thereof the language proposed by RLEA in article I, section 4(b),
of appendix 1, which lanaguage is appropriate for that purpose.

The labor organizations also rcquest that the definition of the,
term “transaction™ in article I, section I(a), be modified to
encompass the same situations as the complementary term
“coordination” does in WJPA. These terms arc the triggering
mechanisms of article I, section 4 and sections 4 and 5 of WIPA,
respectively. Since article I, section 4 here is intended to
incorporate the full protections of sections 4 and 5 of WIPA, the
term “transaction™ should be redefined to set the notice,
negotiation, and arbitration provisions in motion in the same
situations as does the term “coordination.” We also note that the
broad definition is necessary in the types of transactions for which
approval is required under 49 US.C. 11343 er seq., because the
cvent actually affecting the employees might occur at a later date
than the initial transaction, yet still pursuant to our approval
(consolidation of employee rosters, et cetera). In all these
situations, cmployees should be given notice and the right to
ncgotiation and arbitration; therefore, we will modify the term
“transaction” so that it will apply to any action taken pursuant to a
Commission authorization upon which these conditions are
imposed. Also, in order to clarify exactly when article I, section 4,

is triggered, it is necessary to rephrase that section in several minor
- 360 1.C.C.
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negotiation following a 30-day period will be deleted. We point out,
however, that subsequent to the set period cither party may submit
the matter for arbitration; therefore, the delction, while in accord
with our long-cstablished policy supporting negotiated agreemcnts,
will not allow the process to be prolonged contrary to the interests
of the partigs.

We note here that article I, section 4, embodies a highly
structured plan with specified time limits for notice, negotiation,
arbitration, and decision. This is so, to assure that the parties reach
the necessary agreement prior to consummation but within a
rcasonable perind so as not to delay unduly consummation of the
transaction. The parties offer no objection to the time limits set for
the . various stages and we fcel that they are reasonable for
imposition in the usual case. If, in future proceedings, however, it
becomes apparent that these deadlines are not susceptible of being
met, we will then consider modification of the time deadlines of
article I, section 4. '

Next, we will consider the petitioner’s argument that by adopting
the Appendix C-1 conditions in toro, we have incorporated ccrtain
inequitable provisions and that individual examination of each
condition is, therefore, necessary. In the past we have discussed at
length the increased level of protection afforded by the Appendix C-
I conditions, as well as the fact that those conditions were
developed pursuant to a statutory mandate requiring “fair and
equitable arrangements to protect the interests of employees.” See
Oregon Short Line R. Co.—Abandonment—Goshen, 354 1.C.C. 76,
84-86 (1977). We have not changed this view that the Appendix C-1
conditions generally conform to the requirement for imposition of a
“fair arrangement” as mandated by 49 US.C. 11347 [formerly
section S(2X(N of the act]. However, some confusion has resulted
from the application of the specific language of the Appendix C-1
conditions to diffcrent types of transactions other than those for
which they were originally developed. Moreover, certain additional
problems concerning various interpretations of these conditions
have been raised by the parties. Therefore, we feel it is nccessary
here for us to clarify and modily the conditions to insure that they
constitute a fair arrangement suitable for imposition in the usual
transactions involving rail carriers for which approval is sought
under 49 U.S.C. 11343 ef seq. [formerly sections 5(2) and 5(3) of the
act]. with the exception of trackage rights and lease situations which
arc being considcred elsewhere. In this regard, we will gencrally
discuss the provisions in light of the various comments of the

360 1.C.C.



72 INTERSTATE COMMERCE COMMISSION REPORTS

parties. Except as discussed and modified herein, we find that the
conditions previously imposed satisfy the statutory requirements of
49 U.S.C. 11347 [formerly section S(2)(N of the act.] We will not
discuss at any length the various modifications we made above to
insure that the conditions incorporate the full protectons of sections
4 and 5 of WIPA.

First, we will discuss the various criticisms of article I, section 1.
The term “protective period” is the subject of some dispute. Dock
argues that the period set in our definition should be shortened as
the statute explicitly limits the term to 4 years or less from the
effective date of the order of the Commission approving the
transaction, while BLE asserts that the period set should be
modified as WJPA provides 5 years of protection for displaced
employees even if he/she has been employed for a lesser period. We
do not agree with either argument. First, as to the 4-year limit
espoused by Dock, we point to the decision of the U.S. Supreme
Court in Railway Labor Executives’ Association v. United States,
339 U.S. 142 (1950), where it was stated that section 5(2)(f) of the
act is a statutory minimum and that we are not required to limit
employee protection to 4 years from the effective date of the order,
but can provide for a longer period. -As to the modifications
suggested by BLE, we point out that section 6(a) of WIPA does not
provide a S-year across-the-board protective period. While an
employee continued in service might receive up to that length of
protection, dismissed employees reccive significantly less (see
section 7 of WIPA). The up to 6-year protective pcriod depending
on lcngthof service provided by Appendix C-! is the same for both
types of ecmployees and in several ways is more protective of all
employees than the provisions of WIPA. Thercfore, since the
Appcndix C-1 protective period is generally more beneficial and
cquitable than the period allocated uner WIPA, we will not modify
our prior decision in this respect.

‘Next, both RLEA and BLE suggest the addition of the term
“change of rcsidence” to the definitions. This term is utilized in
several of the provisions yet we do not feel that establishing a strict
definition is advisable. The facts surrounding diffcrent proccedings
will vary significantly. For cxample, in some arcas of thc country
cmployees generally travel much greater distances from home to
work than in other areas; therefore, different computations may be
warranted. We feel the possible variations prevent the equitable

imposition of a set definition, and determine that ncgotiation and/or
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arbitration bctween the parties will be the best mode for resolving
this matter. )

Article 1, scction 2, appears acceptable to all parties. RLEA does
proposc an additional sentence dealing with the effectiveness of
subcontracting agreements subsequent to a transaction; however,
the scction, as now written, preserves all existing agreements and,
therefore, the suggested language is redundant and unnecessary.

Both RLEA and BLE express concern over the interpretation of
article 1, section 3 as it is now written. We agree that a fair and
cquitable arrangement usually should not require a complete
forfeiture of other cxisting labor protective conditions. Because the
scction as now writtcn has been interpreted in such a manner, we
feel it is necessary to rephrase the conditions so as to preclude the
possibility of such a reading. Our study of the provision suggested by
RLEA indicates that it preserves existing protections yet with the
required prohibitions against duplication of benefits (see the first
proviso) and against pyramiding (see the latter portion of the final
proviso). We will adopt the proposed provision as we feel it is an
appropriate clarification of the intent of that scction.

We have discussed the major employee objections to article 1,
section 4, and provided for some modifications thereof. BLE also
rcquests the deletion of section 4(d) [as well as a similar provision in
article I, section 11(d)] which section provides that the salary and
expenses of the refcree shall be borne equally by the parties while
all other expenses shall be paid by the party incurring thein. BLE
argues that these sections render the costs of arbitration prohibitive
for small organizations and individuals. Contrary to these
unsubstantiated charges, we fecl that such a provision is the only fair
and equitable manner in which to approach the question of costs.
Such a coiditivn helps to promote good faith utilization of the
available procedures, and we will not depart from this traditional
approach. !

Article I, scctions § and 6 cover displacement and dismissal
allowances respectively. Generally, the sections delineate at what
puint and for how long an employee is eligible for the allowances,
the method of computing the amounts of the allowances, and certain
situations when the allowances shall be reduced or shall cease prior
to the cxpiration of the protective period. BLE avers that the
scctions arc inadequate for operating employees, since they have
territorial rather than plant-type seniority. However, no explanation
of just how the present, traditional approach is insufficient is
offered, nor does BLE offer a proposal for modification. As
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cxplained before, RLEA proposes certain modifications to tne
method of computing the average monthly compensation. The
record here does not support such a provision. The problem cited by
RLEA arose from the specific facts of a particular case. The
evolution of article 1, sections 5 and 6, is set forth in Oregon Short
Line R. Co.—Abandonment—Goshen, 354 1.C.C. 76, 80-85 (1977).
Our discussion there outlines the increase in protections afforded by
the various revisions, including the Appendix C-1 conditions. In the
absence of any evidence to the contrary, we reaffirm that these
sections are fair and equitable for imposition in the usual case.

Because of our redefinition of the term ‘“transaction™ to
encompass actions taken pursuant to our authorization but after the
initial changes, we will modify article I, section 9, to delete that
language which would automatically remove changes in residence
which are made subsequent to the initial change from the purview of
that section. The final phrase, "which grow out of the normal
exercise of seniority rights,” is unnecessary and will also be omitted.
This modification will insure that the protections of the provision
will be available to any employee who is required to move his place
of residence within his protective period, as a result of action taken
pursuant to our authorization. ) |

We feel that the method for arbitration of disputes provided for in
article 1, section 11, sets forth a fair and equitable manner for the
parties to settle disputes and controversies with respect to the
interpretation, application, or enforcement of specific pravisions.
As to BLE's argument that the provision is insufficient in situations
involving two railroads, we point out that generally a dispute will
arise between emnployees and a single railroad. There are no facts
here to indicate that this proceeding is other than the usual case and
therefore no madification is warranted. In the event, however, that
future proceedings involve more complex situations, we will then
consider alternative provisions for application therein.

Both BLE and RLEA point out that, though article I, section 12,
allegedly incorporated all the losses from home removal provisions
of Appendix C-1, the paragraph therein covering losses arising from
a contract to purchase was inadvertently omitted. We agree that this
paragraph should have been included and will accordingly modify
that provision. We will also make certain changes in paragraph (b) of
that condition. This is done for the same reasons we modified article
1, section 9, as explained previously. The modification will assure
that the protections afforded by sections 9 and 12 will be available

in the samne instances.
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Other modifications we find appropriate are as follows. Article V
will be rephrased to reflect the recent redrafting and codification of
section 5(2)(f) (now 49 U.S.C. 11347). Finally, we note that “Article
V" proposed in RLEA’s provisions will not be included because it
concerns matters more appropriate for settlcment between the
partics themselves than for strict dctermination here.

In conclusion, we note that we have considered all of the
numerous modifications proposed (including additional
modifications of those sections discussed above, as well as changes
in article 1, sections 7, 8, and 10, and articles 1l and 1V). We find
that, except as noted, said changes are either (1) unneccessary
because they are redundant or consist of mere rewording or (2)
inadvisable because they involve matters which are best left to
negotiation and/or arbitration between the parties. We stress that it
has long been Commission policy to encourage the parties to work
out their own arrangement and here we are only establishing a fair,
yet minimum, level of protection to be applied in certain
proccedings. Particular problems arising from the varying facts of
specific cases are best handled by the individual parties involved
within the framework of negotiation and arbitration provided for
here. We feel that the level of protection developed here and set
forth in appendix 1l to this decision represcnts a fair arfangement
mceting the minimum requirements of 49 U.S.C. 11347 {formerly
scction 5(2)(f) of the act], and appropriate for imposition in this
procccding as well as other proceedings involving rail carriers
arising under 49 U.S.C. 11343 ¢ ceq. [formerly section 5(2) and'5(3)
of the act], excluding trackage rights and lease proccedings which
arc being considered elsewhere. Certain other minor modifications
have been made which do not nccessitate detailed explanation.

Because Dock and BEDT have already consummated their control
transaction, we must provide for an cquitable rathcr than strictly
literal application of the employee protective provisions developed
“here. In essence, this equitable application will only relieve the
carriers from their duty to notify, negotiate, and arbitrate as to the
control transaction already accomplished. Since we prohibited the
carriers from taking any action which would affect employees, such
rcliefl is not detrimental to the interests of employees. Due to our
modification of the term “transaction,” any future related action
taken pursuant to our approval (i.e., consolidation of rosters as a
result of the control) will require full and literal compliance with
the conditions.

360 1.C.C.



76 INTFRSTATE COMMERCE COMMISSION REPORTS

It is ordered:

(1) The conditions for the protection of empioyees set forth in our
prior decision in this proceeding at 354 1.C.C. 399 (1978), are
modificd in the manner set forth in appendix 111 to this decision for
the reasons stated above.

(2) Subject to these modified conditions, the prohibition in our
order of September 29, 1977, against the parties taking any action
which would affect employees’ rights, is removed.

(3) Except as modified here and by our decision of September 8,
1978, the decision and order of April 11, 1978, shall remain in full
force and cffect.

(4) This decision shall be effective 30 days from the date it is
scrved. ' '

By the Commission. Chairman O°'Neal, Vice Chairman Brown,
Commissioners Stafford, Gresham, Clapp and Christian. Vice
Chairman Brown absent and not participating. Commissioner
Gresham concurring in the result. :

H. G. HOMME, JR.,
(SEAL) Secretary.

APPENDIX 1

The labor protective provisions suggested by RLEA are as fotlows:

The scope and purpose of this appendix is to provide fur fair and equitable
arrangements to protect the interests of employees of railroads affected by actions
taken pursuant 10 authorizations or approvals of this Commission to which this
appendix has been impoused. Therefore, fluctuations and changes in volume or
character of employment brought about soicly by other causes arc not within the
purview of this appendix.

ARTICLE )

1. Definitions.—

(3) “Transaction™ means any action taken pursuant to authorizations of this
Commission to which these provisions have been imposed.

(b) “Displaced employee™ means an empluyee of a railroad who, as a result of a
transaction is placed in 3 worse position with respect to his compensation and rules
guverning his warking conditions.

(c) "Dismissed employee™ means an employee of a railroad who. as a result of 8
transaction is deprived of employment with a raifroad because of the abolition of his
position or the loss thereof as the result of a transaction.

(d) "Protective perind™ means the period of time during which a dispiaced or
dismissed employee is to be provided protection hereunder and extends from the date
on which an employee is displaced or dismissed to the expiration of 6 years therefrom;:
provided, however, that the protective perind for benefits under section 6 of this
article for any particular employee shall not continue fur a longer period following
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the date he was displaced or dismissed than the period during which such employee
was in the cmploy of a railroad prior to the date of his displacement or his dismissal.
For purposcs of this appendix. an employee’s length of service shall be determined in
accordance with the provision of section 7(b) of the Washington Job Protection
Agreemcent of May 1936,

(¢) "Change in place of residence™ means transfer to a work location which is
located cither (A) outside a radius of 30 miles of the employee’s former work location
and farther from his residcnce than was his former work location or (B) is located
more than 30 normal highway route miles from his residence and also farther from his
residencze than was his former work location.

2. The rates of pay. rules. wourking conditions, and all collective bargaining and
other rights. privileges. and benefits (including continuation of pension rights and
benefits) of 3 railroad’s employees under applicable laws and/or existing collective
bargaining agreements or otherwise shall be preserved uniess changed by future
collective bargaining agreements or applicable statutes. The various agreements
dealing with subcontracting, scope rules, and classification of work rules in effect at
the time of a transaction, shall continue in effect unless and until changed by
agrecment between the railroads and labor organizations involved in such transaciion,
and work performed on such properties shall not be subcontracted except as may be
cxpressly, or by reassnable necessary implication, permitted by said agreements.
Disputes cuncerning subcontracting of work shall be disposed of on the basis of
existing collective bargaining agreements between the parties.

3. Nothing in this appendix shall be construed as depriving any employee of any
rights or benefits or climinating any obligations which such employee may have under
any cxisting job security or other protective conditions or arrangements; provided,
however, that if an ecmpluyee otherwise is eligible fur protection under both this
appendix and some other job security or other protective conditions or arrangements,
he shall elect between the benefits under this appendix and similar benefits under
such other arrangement and, fur so long as he continues to receive such benefits under
the provisions which he so elects. he shall not be entitled to the same type of benefit
under the provisions which he does nol so elect. provided further, that the benefits
under this appendix, or any other arrangement, shall be construed to include the
conditions. responsibilitics and obligations accompanying such benefits; and,
provided further, that aficr eapiration of the period for which such employee is
entitled to protection under the arrangement which he so elects. he may then be
entitled to protectiun under the other arrangement for the remainder, if any, of his
protective period under that arrangement.

4. (a) Each railroad contemplating a change or changes in its operations, services,
facilities. nr equipment as a result of a transaction which may cause the dismissal or
displacement of any employees. or rearrangement of forces, shall give at least ninety
(90) days’ writien notice of such intended change or changes by posting 8 notice on
bulictin boards convenient to the interested employees of the railroad and hy sending
registered mail notice to the representatives of such interested employees. Such
notice shall contain a full and adequate statement of the proposed changes to be
effected by such transaction. including an estimate of the aumber of employees of
each class affected by the intended chunges.

At the request of any party interesied in such intended change or changes. a place
shall be selected within five (5) days from the date of receipt of notice to hold
negotiations for the purpuse of reaching agreement with respect to application of the
terms and conditions of this appendix, and these negotiativns shall commence
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immediately thereafter. Each transaction which may result in a dismissal or
displacement of employees or rearrangement of forces. shall provide for the sclection
of forces from all employees involved un a basis accepted as appropriate for
application in the particular case and any assignment of employces made necessary by
the change or changes shall be made on the basis of an agreement or decision under
section 4. If at the end of thirty (30) days there is a failurc to agree, either party to the
dispute may suhmit it for adjusiment in accordance with the fullowing procedures:

(1) Within five (5) days from the request for arbitration. the parties shall select a
neutral referee and in the event they are unable 1o agree within said five (5) days upon
the selection of said referee, then the National Mediation Board shall immediately
appoint 3 referee.

(2) No later than twenty (20) days after a refereec has been designated a hearing on
the dispute shall commence.

(3) The decision of the referee shall be final, binding. and conclusive and shall be
rendered within thirty (30) days from the commencement of the hearing of the
dispute.

{4) The salary and expenses of the referee shall be borne equally by the parties 10
the proceeding. all other expenses shall be paid by the partly incurring them.

(b) If a notice of intended changes is served pursuant to this section 4, no change in
operations. scrvices, facilities, or equipment shall occur until after an agreement is
reached or the decision of a referee has been rendered.

3. Displacement allowances.—

{a) Su long afier a displaced employee’s displacement as he is unable, in the normal
excrcise of his scnivrity rights under existing agreements. rules and practices. to
obtain 3 position. which does not require a change in his place of residence. producing
cumpensation equal to or exceeding the compensation he received in the position
from which he was displaced. he shail. during his protective period. be paid a monthly
displacement allowance equal to the difference between the monthly compensation
reccived by him in the position in which he is retained and the average monthly
compensation received by him in the position from which he was displaced,

Each displaced emplayee’s displacement allowance shall be determined by dividing
scparately by 12 the total compensation received by the employce and the total time
for which he was paid during the last 12 months in which:-he performed compensated
service more than fifty (507 ) percentum of each such months immediately preceding
the date of his displacement as a result of the transaction (thereby producing average
monthly compensation and average monthly time paid for in the test period);
provided, however, that the “total compensation™ and the “tutal time for which he was
paid™ shall be adjusted to reflect on an annual basis the reduction, if any, which would
have occurred during the test period had a Public Law amending the Hours of Service
Act of 1907, enacted. subsequent thereto. been in effect throughout the test period:
and provided further, that such allowance shall also be adjusted to reflect subsequent
gencral wage increases.

If a displaced employee’s compensation in his retained position in any month is less
in any month in which he performs work than the aforesaid average compensation
(adjusted 1o reflect subsequent general wage incrgases) to which he would have been
entitled, he shall be paid the difference, less compensation for time lost on account of
his voluntary absences 1o the extent that he is not available for service equivalent to
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his average monthly time during the test period. but if in his retained pasition he
works in any month in excess of the afuresaid average montly time paid for during the
test perivd he shall be additionally compensated for such excess time at the rate of
pay of the retained position.

(b) If a displaced employees fails 10 exercise his scniority rights to secure another
position available to him which dues not require a change in his place of residence, 10
which he is cntitled under the working agreement and which carries a rate of pay and
compensation exfceding those of the position which he clects to retain, he shall
thereafter be treated for the purposes of this section as occupying the position he
elcets to decline.

(c) The displacement allowance shall cease prior to the expiration of the protective
period in the event of the displaced employee’s resignation, death. retirement, or
dismissal for justifiable cause.

6. Dismissal allowances.—

(a) A dismissed employee shall be paid 3 monthly dismissal allowance. from the
date he is deprived of employment and countinuing during his protective period.
equivalent to one-twelfth of the compensation received by him in the last I2 months
of his employment in which he performed compensated service more than fifty (50%)
percentum for each such month prior to the date he is first deprived of employment as
a result of a transaction. Such allowance shall be adjusied to reflect subsequent
general wage increases; such allowance shall also be adjusied to reflect on an annual
basis the. reduction, il any, which would have occurred during the applicable test
period had a Public Law amending the Hours of Service Act of 1907, inacted
subsequent thereto, been in effect fhroughout the test period.

{b) The dismissal allowance of any dismissed employce who returns to service with a
railroad shall ccase while he is so réemployed. During the time of such reemployment,
he shall be entitled to protection in accordance with the provisions of section 3.

(¢) The dismissal allowance of any dismissed employee who is otherwise employed
shall be reduced to tire extent that his combined monthly earnings in such other
employment. any benefits received under any unemployment insurance law. and his
dismissal allowance eaceed the amount upon which his dismissal allowance is based.
Such employee, or his represcniative, and cailroad shall agree upon a procedure by
which the railroad shall be currently informed of the earnings of such employees in
employment! other than with 8 railroad, and the benefits received.

(d) The dismissal allowuance shall ceasc prior to the expiration of the protective
period in the event of the employee’s resignation, death, retirement, dismissal for
justifiable cause under existing agreements, (ailure to return to service after being
notified in accordance with the working agreement, or failure without guod cause to
accepl 8 regular, bulletined, comparable position which does not require a change in
his place of residence, for which he is qualified und eligible with the railroad from
which he was dismissed alter appropriate notificativn, if his return does not infringe
upun the employment rights of other employees under a working agreement.

7. Separation allowance.—A dismissed empluyee entitled to protection under this
appendix. may. at his option. within thirty (30) days of his dismissal or of an
arbitration award establishing that he is a dismissed employee. resign and (in lieu of
all other benefits and protections provided in this appendix) accept at that time a
lump sum payment computed in sccordance with section 9 of the Washington Job
Protection Agreement of May 1936. Until such lump sum payment is received, the
dismisscd employee shall receive a dismissal allowance in accordance with section 6
of this appendix. '
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K. Fringe benefits.—Na employee of a railroad who is affected by a transaction shall
be deprived of benefits attached to his previous employment. such as free
transporiation. hospitalization, pensions, relief, et cetera. undet the same conditions
and so long as such benefits continue to be accorded to other employees of the
railroad, in active service or on furlough as the case may be, 1o the extent that such
benefits can be so maintained under present authority of law or corporate action or
through future authorization which may be obiained.

9. Moving expenses.—Any employee retained in the service of a railroad or who is
later restured to scrvice afier being entitled to receive a dismissal allowance. and who
is required to change the point of his employment as a result of a transaction, and is
required to move his place of residence. shall be reimbursed for all expenses of
moving his household and other personal effects, for the traveling expenses of himself
and members of his family, including living expenses for himself and his family. and
for his own actual wage loss, not to exceed 10 working days. The exact extent of the
responsbility of the railrvad during the time necessary for such transfer and for a
rcasonable time thereafter. and the ways and means of transportation shall be agreed
upon in advance by the railrvad and the affected employee or his representatives;
provided, however. that changes in place of residence which are not a result of a
transaction, which are made subsequent to the initial change and which grow out of
the normal exercise. of seniority rights, shall nut be considered to be within the
purview of this section; provided further, that the railroad shall, 1o the same extent as
provided abuve. assume the expenses, et cetera, for any employee furloughed within
three (3) years after changing his point of employment as a result of 8 transaction, who
elects to move his place of residence back to his original point of employment. No
claim for reimbursement shall be paid under the provisions of this section unelss such
claim is prescnted tu the railroad within 90 days after the date on which the expenses
were incurred. _

10. Should a railroad rearrange or adjust its forces in anticipation of a transaction
with the purpuse or effect of depriving an employee of benefits to which he otherwise
would have become entitled under this appendix. this appendix “will apply
retroactively to such employee as of the date when he is so affected.

11. Arbitration of disputes.—

(a) In the event 3 railroad and its employees or their authorized representatives
cannat settle any dispute or controversy with respect to the interpretation, application
or enforcement of any provision of this appendix. except sectivns 4 and 12 of this
article I, within 30 days after the dispute arises. it may be referred by either party to
an arbitration committee. Upon notice in writing served by one party on the uther of
intent by that party to refer a dispute or controversy to an arbitration committee. each
party shall, within 10 days, select one member of the commitiee and the members thus
‘chosen shall select a neutral member who shall serve as chairman. If any party fails to
select its meniber of the arbitration cummitiee within the prescribed time limit, the
general chairman of the involved labor urganization or the highest officer designated
by the railroad. as the ‘case may be. shall be Jeemed the selected member and the
committee shall then function and its decision shall have the same torce and efiect as
though all parties had sclected their members. Should the inembers be unable to agree
unanimously upon the appointment of the neutral member within 10 days, the parties
shall then within an additional 10 days endeavor to agree unanimously to a method by
which 8 neutral member shall be appuinted, and. failing such agrcement, either party
may request the National Mediation Board to designate within 10 days the neutral
member whose designation will be binding upon the parties.
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{b) In the event a dispuic involves more than one labor organication. each will be
entitied 1o a representative on the arbitration committee, in which event the railroad
will be entitied to appoint additional representatives so as to equal the number of
labor organization representatives; provided, however, that the decision in said case
shall be made by the ncutral member,

(¢) The decision, by majority vote (except ss provided for in paragraph (b) of this
scction), of the arbitration committee shall be final, binding. and conclusive and shail
be rendered within 43 days after the hearing of the dispute or controversy has been
concluded and the record closed.

(d) The salaries and expenses of the neutra! member shall be borne equally by the
parties to the proceeding and all other expenses shall be paid by the party incurring
them.

(¢) In the event of any dispute as to whether or not a particular employee was
affected by a transaction, it shall be his obligation 10 identify the transaction and
specify the pertinent facts of that transaction relied upon. It shall then be the
railroad’s burden to prove that factors other than a transaction alfected the employee.
The claiming employee shall prevail on this issue if it is established that the
transaction had an effect upon the employee even if other faciors also may have
affected the employee.

12. Losses from home removal.—

(3a) The following conditions shall apply to the exient they are spplicable in each
instances to any employee who is retained in the service of a railroad (or who is later -
restored to service after being entitled to receive a dismissal allowance) who is

‘required to change the point of his employment as a result of a transaction and is
therefore required to move his place of residence:

(i) If the employee owns his own home in the locality from which he is required to
move, he shall, at his option, be reimbursed by the railruad for any loss. including real
estate commissions, loan placement fees, et cetera, suffered in the sale of his home for
less than its fair value. In each case the fair value of the home in question shall be
determined as of a date sulficiently prior to the date of the transaction so as to be
unaffected thereby. The railroad shall in each instance be affurded an opportunity to
purchase the hume at such fair value befure it is sold by the empluyee 1o any other
person. |

(ii) The employee may elect 1o waive the provisions of paragraph (aXi) of this
gection and to receive, in lieu thereol. an amount equal to his closing custs which are
ordinarily paid for and assumed by a seller of real estate in jurisdiction in which the
residence is located. Such custs shall include a real estate commission paid to a
licensed realtor (nut tv exceed $3.000 or 6 percentum of sale price, whichever is less),
ard any prepayment penalty requircd by the institution hulding the morigage.

(iii) If the employee is under a contract to purchase his home. the railroad shail
protect him against luss to the extent of the fair value of equity he may have in the
home and in addition shall relieve him from any further obligation under his
contract.

(iv) If the employee holds an unexpired lease of a dwelling occupied by him as his
home. the railroad shall protect him from all loss and cost in securing the cancellativn
of said lease. -

(h) Changes in place of residence which are nut the result of a transaction. which
are made subscquent to the initial changes caused by a transaction and which grow out
360 1.CC. :



82 INTERSTATE COMMERCE COMMISSION REPORTS

of the normal exercisc of seniurity rights, shall not be considered to be within the
purview of this section.

(¢) No claim for loss shall be paid under the provisions of this section unless such
claim is presented to the railroad within | year after the date the employee is required
‘to move.

(d) Should a controversy arise in respect to the valuc of the home. the loss sustained
in its sate. the loss under a contract for purchase, the luss and cost in securing
termination of a lease, or any other question in connection with these matters, it shail
be decided through joint conference between the employeces. or their representatives,
and the railroad. In the event they are unabie 10 agree, the dispute or contraversy may
be referred by either party to a board of competent real estate appraisers, selected in
the following manncr: One to be selected by the represeniatives of the employees and
one by the raifroad. and these two, il unable to agree within 30 days upon a vaiuation,
shall endeavor by agreement within 10 days thereafter to select a third appraiser, or to
agree to a3 mcthod by which a third appraiser shall be selected. and failing such
agreement. either party may request the National Mediation Board to designate within
10 days a third appraiser whouse designation will be binding upon the parties. A
decision of a majority of the appraisers shall be required and said decision shall be
final apd counclusive. The salary and expenses of the third or neutral appraiser,
including the expenses of the appraisal board. shall be borne equally by the parties to
the proceedings. All other expenses shall be paid by the party incurring them,
including the compensation of the appraiser sciected by such party.

ARTICLE I}

1. Any employee whose employment is terminated or who is furloughed as a result
of a transaction shall, if he so requesis, be granted privrity of employment or
reemployment 10 fill a8 position comparable to that which he held when his
employment was terminaled or he was furfoughed. even though in a diflferent cralt or
class. on any railroad involved in the transaction which he is. or .by training or
retraining physically and mentally can become, qualified, not, *however. in
contravention of collective bargaining agreements relating thereto.

2. In the cvent such training or retraining is requesicd by such employce, the
railroad shall provide for such training or retraining at no cost to the employee.

3. If such a terminated or furloughed employee who had made a request under
sections | or 2 of this article 11 fails without good cause within 10 calendar days after
sctual receipt of notice to accept an offer of a position comparabie to that which he
held when his employment was terminated or he was furloughed, which does not
requirc » change in residence, and for which he is qualified. or for which he has
satisfactorily completed such training. he shaill, cffective at the expiration of such 10-
day period. forfeit all rights and benefits under this appendix.

ARTICLE it

Eniployees of a railroad whose pousition is not within the scope of a collective
bargaining agreement shall be afforded substantially the same levels of protection as
are afforded to members of labor organizations under these terins and conditions.

In the event any dispute or controversy arises between the railroad and an employce
whose emplayment is not within the scope of a collective bargaining agreement with
respect to the interpretation. application or enforcement of any provision hereof
which cannut be settled by the parties within 30 days aficr the dispute ariscs, cither
party may refer the dispute to this Commission for resolution.
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ARTICLE IV

I. 1t is the intent of this appendix to provide employee protections which are not
less than the benefits established pursuant to section S(2XN of the Interstate
Commerce Act. and to scction 405 of the Rail Passenger Service Act. and which are
nuow rcquired as a minimum by section 5(2Xf) of the Interstate Commerce Act. In so
duing. changes in wording and organization from arrangcments earlier developed
under sections S(2)(MN and 403 have been necessary 1o make such bencfits applicable
1o transactions as delined in article 1 of this appendix. In making such changes, it is
not the intent of this appendix 10 diminish such benefits. Moreover, it is the intent of
this appendix to provide protections which are fair and equitable. Thus, the terms of
this appendix are to be interpreted in a fair and equitable manner. and are to be
construed in favor of this intent to provide employee protections and benefits no less
than those established pursuant to section S(2XN of the Intersiate Commerce Aét and
pursuant to section 405 of the Rail Passenger Service Act.

2. In the event any provision of this appendix is held to be invalid or otherwise
unenforceable under applicable law, the remaining provisions of this appendix shall
not be affected, and such unenforceabie provision shall be resubmitied to this
Commission for modification or other appropriate actions.

ARTICLE Vv

1. The protections and benefits of this appendix shall be applicable to any railroad
employee who is affected by the transaction to which these provisions have been
imposed regardless of whether such empluyee is employed by a railroad who was an
applicant before this Commissivn in the proceeding in which these provisions were
impused. .

2. The carrier, or the owners thereofl in the event of the dissolution of said carrier,
who employed an empluyce wha is affected by the transaction shall be responsible for
the actual payment of all allowances, expenses. and costs provided to such affected
employce pursuant to the provisions of this appendix unless expressly provided for
otherwise by the carriers and the representative of such emplayee, or by the
provisions of this appendix. ' )

3. The carriers who were applicants dbefure this Commission, or who derived a
substantial benefit from the transactivn. shall bear the ultimate responsibility for the
payment of benefiis to affected employees. and shall reimburse any uther carrier who
provides benefits under this appendix as a result of the transactions covered herein for
the actual amounts paid to affected employces. The formula for the sharing of ultimate
responsibility shall be agreed to by the carriers bearing the ultimate responsibility,
and upon failure to agree. the carriers may scck the aid of this Commission to resolve
such disagreement upon the basis of percentage of benefit derived from the
transaction.

APPENDIX 11

The labor protective provision cuvering maoving expenses suggested by BLE for
imposition here is as follows:

Moving expenses.—Any employce retained in service by the railroad or who is later
restored to service afier being entitled o receive a dismissal allowance. and who is
requircd to change the puint of his employment as a result of 8 transaction. and is
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required tu move his place of residence. shall he reimbursed for all expenses of
maoving his houschold and other personal effects. for the traveling expenses of himself
and members of his family. including living cxpenses for himself and his family. and
for his own actual wage loss during the time necessary for such move. and for a
reasonable time thereafter not to excced 3 warking days. The extent of the
responsihility of the railroad under this provision and the ways and micans of
transportation shall be agreed upon in advance by the railroad and the alfected
employee or his representatives:. provided, however. that changes in place of
residence which are not 3 result of a transaction. which are made subsequent 1o the
initial change and which grow out of the normal exercise of seniority rights. shall not
be cunsidered to be within the purview of this section. provided further. that the
railroad shall, to the same extent as provided abave, assume the expenses, et,cetera,
for any employee furloughed within three (3) years after changing his point of
employment as a result of a transaction. who elects to maove his place of residence
back to his original point of employment. No claim for reimbursement shall he paid
under the provisions of this section unless such claim is presented to the railroad
within 90 doys after the Jdate on which the expenses were incurred.

APPENDIX Il

Labor protective conditions to be imposed in railroad transactions pursuant to 49
US.C. 11343 ¢r seq. lformerly sections $(2) and 5(3) of the Intersiate Commerce
Act], except for trackuge rights and lease propusals which are being considered
elsewhere. are as foliows:

\. Definitions.—{a). “Transaction” means any action taken pursuant (o
suthorizations of this Commission on which these provisions have been imposed.

(b) "Displaced employee™ means an empluyee of the railroad who. as a resuit of a
transaction is placed in a worse pusition with respect 1o his compensation and rules
governing his working conditions.

(c) "Dismissed empluyee™ means an employee of the railroad who, as a result of a
transaction is deprived of employment with the railroad because of the abolition of his
position or the luss thereof as the result of the excrcisc of scniority rights by an
employee whose position is abulished as a result of a transaction.

(d) “Protective period”™ means the perind of time dJuring which a displaced or
dismissed employee is to be provided prutection hercunder and extends from the date
on which an cmployec is displaced or dismissed to the expiration of 6 years therclrom.
provided, however, that the protective period fur any particular employee shall not
continue for a longer period fullowing the date he was displaced or dismissed than the
period during which such employee was in the employ of the railroad prior to the date
of his displacement or his dismissal. For purposes of this appendix. an employee’s
length of service shall be determined in accordance with the provisions of section 7(b)
of the Washington Jub Protection Agreement of May 1936,

2. The rates of pay. rules, working conditions and all collective hargaining and other
rights. privileges and benefits (including continuation of pension rights and benefits)
of the railroad’s cmployees under applicable laws and/or existing collective bargaining
agreements or otherwise shall be preserved unicss changed by future collective
bargaining agrcements or applicable statutes.

3. Nothing in this appendix shall be construed as depriving any employee of any
rights or bencfits or eliminating any obligations which such cinployee may have under
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any existing jub security or ather prutective conditions or arrangements: provided,
that if an employee otherwisc is cligible fur protection under both this appendix and
some ather job sccurity or other prutective cunditions or arrangements. he shall elect
beiween the benefits under this appendix and similar benefits under such other
arrangement and. for so long as he cuntinues to reccive such bhenefits under the
provisions which he so elects, he shall nut be entitled to the same type of benefit
under the provisions which he does nut so clect: provided further, that the benefits
under this appendix. or any other arrangement. shall be construed tu include the
‘conditions. responsibilitics and ubligations accompanying such benefits. and.
provided further, that after expiration of the perind for which such employee is
entitled to protection under the arrangement which he so clects. he may then be
entitled to protection under the other arrangement for the remainder. if any. of this
protective period under that arrangement.

4. Notice ond ogreement or decision.—(3) Each railroad contemplating a transaction
which is subject to these conditions and niay cause the dismissal or displacement of
any emiployees. or rearrangement of furces. shall give at least ninety (90) days written
notice of such intended transaction by posting a notice on bulletin boards convenient
to the interested employees of the railruad and by sending registered mail notice to
the represcniatives of such interested employees. Such notice shall contain a full and
adcquate statement of the propused changes to be affected by such transaction,
including an estimate of the number of empluyees of cach class affected by the
intended changes. Prior to consummation the partics shall negutiate in the following
manncr.

Within five (5) days from the date of receipt of notice, at the request of either the
railroad or representatives of such interested employees. a place shall be selecied 10
huld negotiations for the purpuse of reaching agreement with respect to application of
the terras and conditions of this appendix. and these negotiations shall commence
imincdiately thercafter and continue fur at least thirty (30) days. Each transaction
which may result in a dismissal or displacement of employees or rearrangement of
forces. shall pruvide for the selection of furces from all employees involved on a8 basis
accepted as appropriate fur application in the particular case and any assignment of
employces. made necessary by the transaction shall be made on the basis of an
agreement or decision under this section 4. If at the end of thirty (30) days there is a
failiere to agres, either party 10 the dispute may submit it for adjustment in accordance
with the f‘g\:lluwing procedures:

(1) Within five (5) days from the request {or arbitration the parties shall select a
neutral referee and in the event they are unablie to agree within said five'(5) days upon
the sclection of said referce then the National Mediation Board shall immediately
appuint a referee.

(2) No later than twenty (20) days afier a refcree has heen designated a hearing on
the dispute shall commence.

(3) The decision of the rcferee shall be final, binding and conclusive and shall be
rendered within thirty (30) days from the commencement of the hearing of the
dispute.

(4) The salary and expenscs of the referee shall be borne cqually by the parties to
the proceeding: all other expenses shall be paid by the party incurring them.

{b) Nu change in opcrations, services, facilitics. or cquipment shall occur uniil after
an agrecement is reached or the decision of 8 referce has been rendered.
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5. Displacement allowances.—{a) So lung after a displaced cmpluyee’s displacement
as hec is unable. in the aormal excrcise of his seniority rights under existing
agreemcnts. rules and practices. to obtain a position producing compensation equal to
or cxcceding the compensation he received in the position from which he was:
displaced. he shall. during his prutective period, be paid a monthly displaccinent
allowance equal to the dilference between the monthly compensation received by him
in the position in which he is retained and the average monthly compensation
reccived by him in the pusition from which he was displaced.

Each displaced employee’s displacement allowance shall be determined by dividing
separately by 12 the total compensation received by the employee and the total time
for which he was paid during the last 12 months in which he perfuormed services
immediately preceding the date of his displacement as a result of the transaction
(thereby producing average monthly compensation and average monthly time paid for
in the test period). and provided further, that such allowance shall alsu be adjusted to
reflect suhsequent general wage increases.

If a displaced employee’s compensation in his retained position in any month is less
in any mounth in which he performs work than the aforesaid average compensation
{adjusted to reflect subsequent general wage increases) to which he would have been
entitled, he shall be paid the dilference. less compensation for time lust on account of
his voluntary absences to the exient that he is not available for service equivalent to
his average muonthly time during the test period. but if in his retained position he
works in any month in excess of the afuresaid average monthly time paid for during
the test period he shall be additionally compensated for such excess time at the rate of
pay of the rctained position.

(b) l[ I. I . l I [ .I . l- . 3 . l l

which he is entitled under the working agreeinent and which carries a rate of pay and
cumpensation excceding thuse of the position which he elects to retain._he shall

al ated for the purpuses of this sectivn as vccupying the pusition
elects 1o decline, -

{c) The displaccment allowance shall cease prior to the expiration of the protective
perind in the event uf the displaced employee’s resignation, death, retirement. or
dismissal for justifiable cause.

6. Dismissal allowances.—(a) A dismissed employee shall be paid a monthly
dismissal allowance, from the dJate he is deprived of employment and continuing
during kis protective period. equivalent to one-twelfth of the compensation received
by him in the last 12 months of his employment in which he earned compensation
prior to the date he is first deprived of employment as a result of the transaction. Such
allowance shall also be adjusted to reflect subsequent general wage increascs.

(b) The dismissal allowance of any dismissed employee who returns to service with
the raiiroad shall ceaee while he is so reempluyed. During the time of such
reemployment. he shall be entitled to protection in accordance with the provisions of
section $.

(c) The dismissal allowance of any dismissed employee who is otherwise employed
shall be reduced 1o the extent that his coinbined monthly earnings in such other
employment. any benefits reccived under any unemployment insurance law, and his
dismissal allowance exceed the amount upon which his dismissal allowance is based.
Such cmployee, or his representative, and the railroad shall agree upon a procedure
by which the railroad shall be currently informed of the carnings of such employee in

employment other than with the railroad. and the benefits received.
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(d)lhs_dismhuj_auuan:uhnu;mprior 1o the expiration of the protective

period in the event of the employee’s resignation, death, retirement, dismissal for
justifiable cause under existing agreements, failure to return to service after being
notified in accordance with the working agreement, failure without good cause to

gesidence for which he is qualified and eligible afier appropriate aotification, if his

‘tcturn does not infringe upon the employment rights of other employees under a
working agreoment.

1. Separation allowance.—A dismissed cmployee entitled to protection under this
appendix. may, at his option within 7 days of his dismissal. resign and (in lieu of al
other benefits and protections provided in this appendix) accept a lump sum payment
computed in accordance with section 9 of the Washington Job Protection Agreement
of May 1936.

8. Fringe benefits.—No employee of the railroad who is affected by a transaction
shall be deprived. during his protection perivd. of benefits attached o his previous
employment. such as free transportation, hospitalization. pensions. reliefs, et cetera,
under the same conditions and so long as such benefits continve to be accorded to
other employees of the railroad, in active,or on furlough as the case may be, 1o the
extent that such benefits can be so maintained under present authority of law or
corporate action or through future authorization which may be obtained.

9. Moving expenses.—Any employee retained in the scrvice of the railroad or who
is later restored to service after being entitléd to receive a dismissal allowance, and
who is required to change the point of his employment as a result of the transaction,

-and who within his protective period is required to move his place of residence, shall
be reimbursed for all expenses of muving his household and other personal effects for
the traveling expenses of himself and members of his family, including living expenses
for himself and his family and for his own actual wage loss, not to exceed 3 working
days, the exact extent of the responsibility of the railroad during the time necessary
for such transfer and for reasonable time thereafter and the ways and means of
lransportauon to be agreed upon in advance by the railroad and the affected employee
or his represemauves. provided, however, that changes in place of residence which
acze not a result of the transaction, shall not be considered to be within the purview'of
this sccnon provided further, that the railroad shall, to the same extent provided
above, assume the cxpenses, et cetera, for any employee furloughed with three (3)
yzars after changing his point of employment as a result of a transaction, who elects to
move his place of residence back to his original point of employment. No claim for
reimburseinem shall be paid undcr the provision of this section unless such claim is
presented to railroad within 90 days after the Jate on which the expenses were

incurred.
10. Should the railroad rearrange or adjust its forces in anticipation of 8 transaction

with the purpuse or elfect of depriving an employee of benefits to which he otherwise
would have become entitled. under this appendix. this appendix will apply to such
empioyce.

t1. Arbitration of disputes.—{(3) In the event the railroad and its employees or their
authourized representatives cannot settle any dispute or controvesy with respect to the
interpretation, application or enfurcement of any provision of this appendix. except
scctions 4 and 12 of this article 1. within 20 days aficr the Jispute arises. it may be
referred by cither party to an arbitration committee. Upon notice in writing served by
one party on the other of intent by that party to refer a dispute or controversy to an
arbitration committee. cach party shall. within 10 days. select onec member of the
committee and the members thus chosen shall select a neutral member who shall
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serve as chairman. Il any party fails to sclects its member of the arbitration committce
within the prescribed time limit, the general chairman of the involved labeor
organization or the highest officer designated by the railruads, as the case may be.
shall be deemed the selected member and the committee shall then function and its
decision shall have the same force and effect as though all parties had selected their
members. Shuuld the members be unable to agree upun the appointment of the
neutral member within 10 days. the parties shall then within an additional 10 days
endeavor to agree to a methud by which a neutral member shall be appointed. and.
failing such agreement. either party may request the Nativnal Mediation Board to
designate within 10 days the neutral member whose designation will be binding. upon
the parties.

(b) In the event a dispute involves more than one labor vrganization, each will be
entitled tou a rcpresentative on the arbitration committee, in which event the railroad
will be entitled to appoint additional representatives so as to equal the number of
labor organization representatives.

(¢) The decision. by majority vote. of the ‘arbitration committee shall be final,
binding, and conclusive and shall be rendered within 45 days sfier the hearing of the
dispute or contruversy has been concluded and the record closed.

(d) The salaries and expenses of the neutral member shall be borne equally by the
parties to the proceeding and all other expenses shall be paid by the party incurring
them.

(e) In the event of any dispute as to whether vr not 8 particular employee was
affected by a transaction, it shall be his obligation to identify the transaction and
specifly the pertinent facts of that transaction relied upon. It shall then be the
railroad’s burden to prove that factors other than s tronsaction alTected the employee.

12. Losses from home removal.—{a) The folluwing conditions shall apply to the
extent they are applicable in each instance to any employee who is retained in the
scrvice of the railroad (or who is later restored to service after being entitled 10
teccive 3 dismissal allowance) who is required tu change the puint of his employment
within his protective period as a sesult of the transaction and is therefore required to
move his place of residence: E

(i) If the empluyee owns his own home in the loacality from which he is required to
move. he shall at his oplion be reimbursed by the railroad fur any loss suffered in the
sale of his home for less than its fair value. In each case the fair value of the home in
question shall be determined as of a dote sufficiently prior to the date of the
transaction: sv as to be unafTected theredy. The railroad shall in each insiance be
affurded an oppurtunity to purchase the home at such fair value befure it is suld by the
employee to any other person.

(ii) If the employee is under 8 contract to purchase his home. the railroad shall
protect him against loss to the extent of the fair value of equity he may have in the
home and in addition shall relieve him from any furither obligation under his contract.

(iii) If the employee holds an unespired lease of 8 dwelling nccupied by him as his
hume. the railroad shall protect him from all loss and cost in securing the cancellation
of said Icase.

(b) Changes in place of residence which are not the result of a transaction shall not
be considered to be witkin the purview of this section. :
(¢) No claim for Joss shall be paid under the provisions of this section unless such
claim is presented to the railroad within | year after the date the employee is required

to move.
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(d) Should a controversy arise in respect to the value of the home, the loss sustained
in its sale. the loss under a contract for purchase, loss and cost in securing termination
of a lcase. or any other question in connection with these matters. it shall be decided
through joint conlerence between the employee. or their representatives and the
railroad. In the cvent they are unable to agree. the dispute or controversy may be
referred by cither party to a board of competent real esiate appraisers, sclected in the
following manner. One to be sclecied by the representatives of the employees and one
by the railroad. and these two. if unable to agree within 30 days upon a valuation, shall
endeavor by agreement within 10 days thereafter to select a third appraiser. or to
agree to 3 method by which a3 third appraiser shall be selected, and failing such
agrecment. cither party miay request the National Mediation Board to designate within
10 days a third appraiser whose designation will be binding upon the parties. A
decision of a majority of the appraisers shall be required and said decision shall be
final and conclusive. The salary and expenses of the third or neutral appraiser,
including the expenses of the appraisal buard. shall be borne equally by the parties to
the proceedings. All other expenses shall be paid by the party incurring them,
including the compensation of the appraiser selected by such party.

ARTICLE I

I. Any empluyee who islerminated or furloughed as a result of a transaction shall, if
he so requests, be granted priority of employment or reemployment to fill a positiun
comparable to that which he held when his employment was terminated or he was
furloughed. even though in a different craft or class. un the railroad which he is. or by
training or retraining physically and mentally can become, qualified. not, however, in
contravention uf collective barguining agreements relating thereto.

2. In the event such training ur retraining is requcsted by such employee, the
railroad shall provide for such training or retraining at no cost to the employec.

3. If such a terminated or furloughed empioyee who had made a request under
section | or 2 of the article 11 fails without good cause within 10 calendar days to
accept an offer of 3 position comparable to that which he held when terminated or
furloughed for which he is qualified. or fur which he has satisfactorily compieted such
training. he shall. effective al the expiration of such 10-day period. forfeit all rights
and benefits under this appendix.

ARTICLE I

Subject to this appendix, as if'cmployees of railroad. shall be employecs, if affected
by a transaction, of separately incorported terminal companies which are vwned (in
whole or in part) or used by raitrvad and employees of any other enterprises within
the definition of common carrier by railruad in section 1(3) of part | of the Interstate
Commerce Act. as amended. in which railroad has an interest. to which railroad
provides facilities. or with which railroad contracts for use of facilities. or the
facilities of which railroad otherwise uses: except that the provisions of this appendix
shall be suspended with respect to each such employee until and unless he applies for
cmiployment with each owning carrier and each using carrier. provided that said
carriers shall establish one convenient central location fur each terminal or other
enterprises for receipt of one such application which will be effective as to all said
carrices and railroad shall aotify such employees of this requircment and of the
loeation fur reccipt of the application. Such emplayees shall not be entitled to any of
the benefits of this appendiv in the case of failure. without good cause. to accept
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comparable employment. which dues not require a change in place of residence,
under the same conditions as apply to other employees undcr this appendix, with any
carrier for which application fur employment has been made in accordance with this
section.

ARTICLE IV

Employees of the railroad who are not repesented by a labor organization shall be
sfforded substantially the same levels of protection as are afforded 10 members of
labor ‘organizations under these terms and conditions.

In the cventany dispute or controversy arises betiween the railroad and an employee
not rcpresented by 3 labor organization with respect 10 the interpreation, application
or enforcement of any provision hereofl which cannot be settled by the parties within
30 days afier the dispute srises, either party may refer the dispute to arbitration.

ARTICLE V

). It is the intent of this appendix to provide employee protections which are not
less than the benefits establisted under 49 U.S.C. 11347 before February 3, 1976, and
under section 565 of title 45. In so dving, changes in wording and organization from
arrangements earlier developed under thouse sections have been necessary to make
such benefits applicable to transactions as defined in article 1 of this sppendix. In
making such changes, it is not the intent of this appendix to diminish such benefits.
Thus. the terms of this appendix are to be resolved in favor of this intent to provide
employee protections and benefits no less than those established under 49 US.C.
11347 before February 5, 1976 and under section 565 of title 43.

2. In the event any provision of this appendix is hetd to be invalid or otherwise
unenforceable under applicable law, the remaining provisions of this sppendix shall
not be afTected.
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